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Introduction

Related to the development of ‘global governance’' and ‘global administrative
law’,” one may witness a process of ‘agencification’ at the global level. Indeed,
apart from — or perhaps related to — the proliferation of international organiza-
tions,” a relatively new development is the proliferation of international bodies
that are not based on an international agreement but on a decision by an interna-
tional organization. It is not unusual for these bodies to exercise public law func-
tions. According to some observers — and depending on definitions — the new
international entities may even outnumber the conventional organizations.!
The tendency towards functional specialization because of the technical expertise
required in many areas may be a reason for the proliferation of such bodies and
for their interaction with other international organizations and agencies, which
sometimes leads to the creation of common bodies. International (regulatory)
cooperation 1s often conducted between these non-conventional international
bodies.” Whereas traditional international organizations are established by an
agreement between states, in which their control over the organization and the
division of powers is laid down,” the link between newly created international
bodies and the states that established the parent organization is less clear. As one
observer holds, this ‘demonstrates how the entity’s will does not simply express
the sum of the member states’ positions, but reformulates them at a higher level
of complexity, assigning decision-making power to different subjects, especially
to the international institutions that promoted the establishment of the new
organization’.’

The aim of the present contribution is to identify the nature of these bodies,
referred to by us as ‘international agencies’, by attempting to define them on
the basis of possible common characteristics. At the same time, our purpose is

20637.indd 142 @ 09M2M0 6:45 PM



®

Autonomous actors or state servants? 143

to establish the role of these bodies in normative and regulatory processes taking
place within the framework of international organizations. Answers to these
questions will, finally, allow us to establish to what extent international agencies
operate on the basis of a certain autonomy in the global administrative space. We
will, first of all, attempt to define what we mean by ‘international agencies’. Next,
we will, seek to establish the degree of autonomy of international agencies. Finally,
our — tentative — conclusions on the consequences of the emergence of international
agencies for the development of the global administrative space will be presented.

Definging international agencies

The establishment of international agencies

Law-making and regulation are increasingly recognized as international
phenomena.? Moreover, it is not entirely uncommon for international organizations
to establish bodies with public law functions. Since these bodies are usually not
based on a treaty, they do not qualify as international organizations themselves.” A
first possibility is that these bodies are set up by one organization only, to help attain
the objectives of that organization. The most well known examples include the
mstitutions established by the UN General Assembly (such as UNCTAD, UNEP,
UNIDO, UNCHS, UNFPA and UNDP). These bodies are usually referred to as
‘subsidiary organs’,'” or as ‘quasi autonomous bodies’ (QABs)."" Special bodies were
also set up by the UN ‘Specialized Agencies’ and other UN-related organizations.'?
A case in point is the Al Qaeda and Taliban Sanctions Committee, a subsidiary
organ of the UN Security Council, with its — well known — competence to place an
individual on the consolidated list of terrorist suspects.'

A second group of bodies is created by two or more international organizations
in arcas where the problems they face transcend their individual competences.
While these bodies may be established on the basis of a treaty concluded between
international organizations (as was the case with the International Maize and
Wheat Improvement Center (CIMMYT), created in 1988 by the World Bank and
the UNDP; or the Vienna Institute, created in 1992 by the BIS, EBRD, IBRD,
IMF, OECD and — later — the WTO), more frequently they are the result of deci-
sions taken by the respective organizations. It is not even exceptional for the above-
mentioned ‘subsidiary organs’ to act as a ‘parent organization’ for the newly created
bodies. Thus, in 1994, UNICEF, UNDP, UNFPA, UNESCO, the WHO and the
World Bank instituted UNAIDS (the Joint United Nations Programme on HIV/
AIDS) and earlier examples include the World Food Programme (WFP, created by
the FAO and the WHO in 1961), the Codex Alimentarius Commission (CAC, a
1962 FAO and WHO initiative), the International Trade Centre (WTO and
UNCTAD in 1968), the Intergovernmental Panel on Climate Change (WMO and
UNEP in 1998), the Joint Group of Experts in the Scientific Aspects of Marine
Environmental Protection (GESAMP, created by the IMO, the FAO, UNESCO
and the WMO in 1969) and the Global Environmental Facility (GEF, created by
the World Bank in 1991 and joined by the UNDP and UNEP)."*
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In search of regularities: Characteristics of
international agencies

Irrespective of our use of the term ‘international agencies’ for public law bodies
established by international organizations, there seems to be a great deal of
differentiation among the institutional designs and practices of the various agen-
cies. The question is whether it 1s possible to identify some core legal features that
are common to international agencies. Does the label simply refer to second
generation international bodies, established by one or more international organ-
1zations? Or s it possible to distinguish a more articulated regulatory structure,
based on a number of shared legal features? We attempt to answer this question
by looking at some characteristics of international agencies and by making a
comparison with the well researched agencies set up by the European Commu-
nity. Within the scope of this study we can focus on a limited number of agencies
only but we hope that this exercise will stimulate further research on this issue.

Membership

The membership of most international agencies 1s usually strictly linked to the
membership of the establishing organizations. Thus, membership is normally
open to all member states and other members of the ‘parent organization’. At the
same time, non-governmental organizations and international organizations that
are not members of the establishing institutions may usually join the international
agency as observers, in accordance with the relevant provisions of the parent
organization.

For example, the CAC consists of 171 member countries and only in 2003, after
an amendment of the Commission’s rules of procedure, one regional organiza-
tion, the EC, has become a formal member. Forty-six international organizations,
16 UN organizations and 157 non-governmental organizations participate in the
CAC as observers, with the power to express their voice in the discussions of
the relevant committee but without the right to vote or to move motions." As for
the World Heritage Convention, its parties are the UNESCO member states that
have ratified the convention itself, while states and intergovernmental or non-
governmental organizations that are not UNESCO members may either accede
to the World Heritage Convention on the basis of an invitation by the General
Conference of UNESCO or attend the meetings of the World Heritage Committee
in an advisory capacity on the basis of a request by the General Assembly.'®

Internal structure

International agencies usually share a structure centred around four ‘pillars’,
reflecting the architecture of the parent organizations: a main collegiate body,
composed of representatives of all members; an executive committee, made up of
representatives of a limited number of members; several subsidiary bodies, respon-
sible for specific tasks and usually composed of representatives of a limited number
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of members; and an administrative secretariat, made up of officials serving the
international agency.

An example is again provided by the CAC."” The latter is a collegiate body
composed of one representative for each member of the Commission, chaired by
a chairperson elected by the plenary session of the CAC and holding one regular
session each year at the headquarters of either the FAO or WHO." Given its wide
composition, the CAC relies upon an executive body, called the Executive
Committee, which consists of the chairperson and the vice-chairpersons of the
CAC, the coordinators appointed by the CAC and seven further members elected
by the CAC on a geographic basis.'” Moreover, a number of subsidiary, special-
ized and often non-plenary bodies have been established by the CAC for the
accomplishment of its task. This is the case, in particular, of the Codex Commit-
tees and the Coordinating Committees. The former, exemplified by the Codex
Committee on Food Hygiene and the Codex Committee on Fats and Oils, are
responsible for the preparation of draft standards for submission to the CAC and
consist either of representatives of the CAC members or of representatives of
selected members designated by the CAC. The latter are called to exercise coor-
dination for regions and are composed of representatives only of CAC members
belonging to the relevant region.” Finally, a secretariat composed of officers
appointed by the Directors General of the FAO and WHO, housed at FAO
Headquarters in Rome and funded jointly by the FAO and WHO, assist in the
work of the CAC and its subsidiary bodies.

A slightly different institutional structure can be found in the World Heritage
Convention, although its overall structure corresponds to that of the CAC. Thus, the
General Assembly of States Parties, chaired by a chairperson elected by the Assembly
itself and meeting biannually during the ordinary sessions of the General Conference
of UNESCO, brings together representatives for each Party to the Convention.”
The World Heritage Committee is composed of representatives of a limited number
of States Parties to the Convention, elected by the General Assembly on the basis of
the criterion of an ‘equitable representation of the different regions and cultures of
the world’.*” And the World Heritage Centre is a Secretariat appointed by the
UNESCO Director General and instrumental to the activities of the Committee.”
In contrast to the CAC’s case, however, the responsibility for the implementation of
the World Heritage Convention is devoted to a set of bodies that are not brought
together within a single institution provided with legal personality. Moreover, their
reciprocal relationships are not clearly defined, as is illustrated by the controversy
between the World Heritage Committee and the General Assembly, where the
former has openly rejected the latter’s attempt in the late 1990s to orientate and
monitor World Heritage Committee policy, stressing that the Convention confers
the substantive powers to the Committee itself, rather than to the plenary body.**

Relations with member states

Member states participate in international agencies in two main respects. To begin
with, the internal offices of international agencies are composed of member states’
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representatives; the main exception is the administrative secretariat, which is
composed of international officials serving the international agency. All other
offices have a plenary or selective transnational composition. This results in
interesting dynamics: on the one hand, member states influence and condition the
international agencies’ decision-making procedures; on the other hand, they are in
turn influenced and conditioned by the institutional contexts in which they express
their voice. Because of its multilateral structure, the agency’s institutional context
may represent an instrument for the international agency to encourage exchange
of information among national administrations, to incentivize transnational coop-
eration and to identify common goals and objectives. An example is provided by
the CAC and its subsidiary bodies, which are collegiate bodies composed, respec-
tively, of one representative for each member of the Commission and of one repre-
sentative for each selected member state. Each representative has one vote and
decisions are normally taken by a majority of the votes cast, although the CAC is
called to make every effort to reach agreement on the adoption or amendment of
standards by consensus.”

Member states participate not only in the internal structure but also in the
administrative proceedings taking place before international agencies themselves.
As a matter of fact, international regulation lays down a number of administra-
tive proceedings that require the intervention not only of the relevant interna-
tional agency, but also of national and composite administrations. Administrative
proceedings involving international agencies do not usually result from the intro-
duction of new, international layers of procedure on top of pre-existing national
procedures. However, they are ‘composite’ administrative proceedings and may
involve and integrate a number of international, national and mixed authorities.
Such composite administrative proceedings allow for a different form of participa-
tion of member states in the activities of international agencies. Whereas the voice
of member states is usually expressed in collegiate bodies in which several strategies
may be developed, composite administrative proceedings stabilize the cooperation
between a number of national, international and mixed competent authorities.

Thus, in the CAC, for example, member states not only intervene in the
standard-setting procedure through their representatives within the CAC’s regular
session, in the stage of the final adoption of the submitted standard. They also
have the possibility to comment on all aspects of a proposed draft standard,
including the possible implications of the latter for their economic interests. The
draft standard is then considered by the competent subsidiary body in the light of
the comments made by the member states. If adopted by the Commission, more-
over, the draft standard is sent to governments for further comments and then
reconsidered and possibly adopted by the Commission as a ‘Codex standard’.”®

Relations with other international institutions

The relationship between international agencies and other global and regional
mstitutions may differ from the one between the parent organization and other
mstitutions. A global regulatory system can become a member of an international
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agency, provided that the former is already a member of the establishing inter-
national organization. In this case, the relevant global regulatory system partici-
pates in the international agency in the same way as member states do. Most
commonly, however, global regulatory systems do not become members of an
international agency, but acquire the status of observer or establish other forms
of cooperation that are not necessarily formalized in an agreement. In both cases,
the parent organizations exercise a strict control over the relations between the
established agency and other international organizations.

For example, intergovernmental organizations may attend the CAC’s meetings
as observers on the basis of an invitation of the Directors General of FAO or
WHO, and their participation in the work of the Commission is governed by FAO
and WHO regulations. And the UNDP, the UNEP and the World Bank, oper-
ating under the guidance of the Council of the GEF, can cooperate with other
international organizations to promote achievement of the purposes of the GEF
itself, even by making arrangements for GEF project preparation and execution.

Involvement of private parties

International agencies are public law bodies, established by international organi-
zations and subject to public law rules.”” Although some authors point to the
hybrid private-public regime of some important international agencies, such as
the CAC, usually the interaction of private parties does not imply any kind of
hybrid nature of the international agency.” In most cases certain private parties
are conferred some procedural guarantees in the administrative proceedings
taking place before international agencies, to provide the latter further informa-
tion and expertise. In a more limited number of cases, private parties have a
formal representation within the internal structure of the relevant international
agency, in particular in a collegiate body provided with advisory power.

In the case of the World Heritage Convention, for example, it is expressly
provided that representatives of two non-governmental organizations, that is the
International Centre for the Study of the Preservation and Restoration of Cultural
Property (ICCROM) and the International Union for Conservation of Nature
and Natural Resources IUCN), may attend the meetings of the World Heritage
Committee in an advisory capacity; and representatives of other non-governmental
organizations may be authorized to participate by the General Assembly. As for the
CAC, a selected number of private parties, and in particular the non-governmental
organizations authorized by the FAO and WHO,” may participate as observers in
the standard-setting procedure: a participation that obviously should not be under-
evaluated, but that does not allow non-governmental organizations to vote as full
members.

Powers and admunistrative lazo mechanisms

Finally, international agencies tend to converge as far as their powers are
concerned. Again, we see a mixed picture. The powers granted to international
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agencies are often constructed either as simple coordination of member states’
activities or as non-binding regulatory powers. And yet, such powers tend in
practice to go well beyond mere coordination and gain a genuinely binding
regulatory character.

A case in point is formed by the World Heritage Convention. On the basis of its
own text, this Convention is often defined as ‘a system of international coopera-
tion and assistance designed to support States Parties in their efforts to conserve
and identify the world heritage’, essentially through the management of a World
Heritage List and the allotment of international assistance, financed by the World
Heritage Fund.™ At the same time, the Operational Guidelines adopted in the
1990s and their subsequent revision and application show that inscription of a
property on the List of World Heritage in Danger may take place without the
request of the relevant State Party, and even against its express wishes, and may
be accompanied by a number of suggested measures to be adopted by domestic
authorities: an evolution which turns the World Heritage Convention from a
case of international coordination to a system aimed at ensuring member states’
compliance with the World Heritage regime.”!

Another clear example is provided by the CAC’s standards. These formally
non-binding standards have gradually gained a quasi-mandatory effect through
the interpretation of the SPS Agreement by the WTO Appellate Body, which has
subjected the discretion of member states to deviate from international standards
to very strict limitation.™

This substantial evolution of the powers of international agencies is usually
accompanied by the development of administrative law mechanisms. Such mech-
anisms vary considerably from case to case. However, in all cases they respond to
the exigency to strengthen control over the functioning and operations of inter-
national agencies through the provision of a number of administrative principles
and rules applying to decision-making. Their sources include treaties and general
principles of public international law. More often, however, administrative law
mechanisms are established by non-treaty law-making of the parent organizations
as well as of international agencies themselves, including soft law measures. As
for their content, the emerging administrative law principles and rules tend to
converge around decisional transparency, procedural participation and reasoned
decisions, while review by a court or other independent tribunal is normally
excluded. In particular, international agencies develop a practice of transparency
by releasing, generally on their websites, administrative decisions, information on
which they are based and material on internal decision-making. Moreover, par-
ticipation in decision-making proceedings has been promoted. Notably, pro-
cedural guarantees are designed as rights of states and are granted to all member
states, not only to those directly affected by regulatory decisions. Procedural
guarantees are extended to civil society and private actors, although their effective
role in the decision-making process is contested and their formal rights are often
more limited than those granted to states.

An example of such development of administrative law mechanisms is provided
by the World Heritage regime. In this case, administrative law mechanisms have
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been established mainly by the Operational Guidelines, which not only impose
a number of procedural duties upon member states’ administrations but also
establish, as far as international decision-making is concerned, procedural rules
such as the publication of the application of the State Party of the reports of the
Advisory Bodies and of any final decision of the World Heritage Committee.

A comparison with the concept of ‘agency’ in European law

In international law the term ‘agency’ is not very common. When it is used it is
cither as an alternative to ‘international organization’ or to refer to the ‘specialized
agencies’ of the United Nations (which are also international organizations in their
own right).* In defining ‘international agencies’ it may therefore be useful to
relate to the notion as it has developed in European law.** The European Commu-
nity in particular set up a number of agencies to be able to cope with its increasing
administrative and regulatory functions. As one of the present authors observed
carlier, this process revealed the emergence of a new legal model (coined ‘decen-
tralized integration’), in which the Community and its Member States jointly
exercise certain supranational functions.”” A European Community agency is
defined by the EU as ‘a body governed by European public law; it is distinct from
the Community Institutions (Council, Parliament, Commission and so forth) and
has its own legal personality. It is set up by an act of secondary legislation in order
to accomplish a very specific technical, scientific or managerial task, in the frame-
work of the European Union’s ‘first pillar’.*® The number of EU agencies rose
quite rapidly during the 1990s, in particular to unburden the European Commis-
sion. Relying on agencies to implement policies in specific technical areas would
allow the Commission to focus on policy-making.”” After 2000, the qualitative
nature of agencies changed and some new agencies were even granted formal
licensing powers and competences to investigate the enforcement of national
laws.™ Many of the agencies occupy a distinct position in international law.*

For this contribution in particular, it is important to note that the autonomy of
the agencies has been subject to both legal and political science debates since the
outset. As early as 1958, in the leading Meron: case, the European Court of Justice
clarified the conditions under which a delegation of powers could be granted
to a new entity and this case has been used as a benchmark ever since.*” In its
judgment the Court held that a delegating authority ‘could not confer upon the
authority receiving the delegation powers different from those which the dele-
gating authority itself received under the Treaty’ and that it is not possible to
delegate power involving a wide margin of discretion.* Almost 50 years later, the
Court referred to Meroni again,* which implies that — irrespective of the emer-
gence of ‘a system of increasingly powerful EU agencies’,* which are often part of
a national/regional/global network* — the Meroni doctrine is still valid.*

In the ‘governance’ debate the question of autonomy returned in relation to, for
instance, questions of good governance and accountability*® or the need to sepa-
rate technical regulatory activities from politics.”” In their influential work on this
topic, Majone and Everson focused on regulatory agencies and defined the
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‘agency’ as ‘a part of government that is generally independent in the exercise of
its functions and that by law has authority to take a final and binding action
affecting the rights and obligations of individuals, particularly by the characteristic
procedure of rule-making and adjudication’.*® At the same time, however, other
research revealed that most European agencies have only instrumental — non-
regulatory — powers, which puts their autonomy as well as their role in the ‘exer-
cise of public authority” into perspective.* Leaving aside the debate on that issue,
the example of the European Union at least shows that agencies have obtained an
accepted position in ‘governance beyond the state’ by international institutions.”
Indeed, as held by Saurer, ‘[t|he broad establishment of EU agencies affected the
organizational dimension of European administrative law in various ways’.”
Along similar lines, the question raised by the present contribution is to what
extent international agencies affect the organizational dimension of global admin-
istrative law. To be able to answer that question we first need to take a closer look
at the autonomy of the international agencies.

The autonomy of international agencies

How to define the autonomy of international agencies?

Both legal scholars and political scientists alike have regarded the idea of institu-
tional autonomy as a key notion in the law and politics of international organiza-
tions.”® Some political science and international relations theorists have claimed
that viewing international organizations as ‘bureaucracies’ helps in understanding
the nature of their autonomy.”® The clear link between ‘autonomy’ and ‘authority’
in this approach seems to form a helpful starting point in investigating the role of
international agencies. International organizations usually do much more with
their authority than their creators intended and are even forced to do so. Indeed,
states have created international organizations in cases where they themselves lack
the necessary expertise. And it is exactly their expertise that may form a source of
the authority of international agencies.”* While international organizations must be
autonomous actors to be able to fulfil their delegated tasks,™ the assumption could
be that their autonomy will only be strengthened when they use their mandate to
set up international bodies that were not (explicitly) part of the original delegation.

Indeed, legal studies on this issue use a similar reasoning in defining the
autonomy of international bodies.”® In relation to international agencies, Martini
has argued that the loss of states’ influence — and hence the autonomous position
of international agencies — is reflected in at least three phenomena:* (i) the fact
that the new entities emerge from the regular decisions of other organizations,
rather than through the treaty-making process, compromises states’ ability to
influence not only their creation but also their further development; (ii) that states
may lose some powers to the parent organizations, such as the power to appoint
the new entity’s executive heads; moreover, they might have to share the power to
define and manage the organization’s activities; and (iii) that in the non-state-
created organizations the international secretariat plays a greater role.
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As we have seen, many of the established bodies may exercise functions exclu-
sively and independently from their parent organization(s). After all, the very
reason to establish an agency is that the organization wishes to ‘outsource’ certain
technical or operational tasks.”® Decision-making in these areas should then not be
subject to (political) control by states. The autonomy of the agency is then related
to its relative independent position (as a ‘bureaucracy’) from the parent organiza-
tion and thus, from the member states of that organization.

Measuring the autonomy of international agencies

The next step would be to investigate to what extent our findings can tell us some-
thing about the nature or extent of the autonomy of international agencies. In line
with what can be observed in relation to European agencies, the picture is, at best,
mixed. The examples reveal that international agencies continue to be dependent
on member states, in so far as their internal architecture has an intergovernmental
or multinational nature and they operate through administrative proceedings to
which national authorities are called to participate. In functional terms, irrespec-
tive of their ‘bureaucratic’ character, many international agencies can even
be seen as mechanisms of administrative cooperation and integration among
domestic authorities.

This is not to ignore that certain forms of autonomy towards member states are
emerging, in particular in cases where scientific expertise plays a large role. But
even there the picture is mixed. This is well illustrated by the CAC. There can be
no doubt that the CAC is called to carry out functions implying a high degree of
scientific expertise. However, this does not result in a characterization of the CAC
as an international agency gaining an ever stronger autonomy from its members.
In fact, a distinction is made within the CAC’s activities between risk assessment
and risk management. The former is carried out by a number of joint FAO/
WHO expert bodies, which are external to the CAC itself and are composed of
experts appointed by the FAO/WHO.* The latter is carried out by the CAC and
by its subsidiary bodies, composed by representatives of the CAC’s members. The
relation between the two sides of the coin is obviously a complex one. However,
the balance that 1s sought by the distinction between risk assessment and risk
management cannot be said to have the effect of reducing the role of member
states within the CAC and enhancing the autonomy of the CAC as a scientific,
impartial international body. Rather, the effect is that of combining administra-
tive trans-nationalism with a qualitatively different point of view, expressed by the
‘a-national’ language of science.”

As far as their autonomy from the parent organization is concerned, it is also
difficult to draw general conclusions. In most cases, international agencies are
subject to several powers of the parent organizations. Such powers vary from case
to case and tend to escape generalization. The establishing organizations are
usually granted powers such as giving an opinion on international agencies’
working programmes, the appointment of one or more ‘representatives’ of the
parent organizations themselves in the international agencies’ internal bodies and
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the power of producing a shortlist of names for the director of an agency. For
example, the Director General of UNESCO appoints the secretariat which assists
the World Heritage Committee, prepares the Committee’s documentation and
the agenda of'its meetings, and has the responsibility for the implementation of'its
decisions.” In a similar vein, the functioning of the CAC is influenced in several
regards by the Directors General of the FAO and WHO: they prepare the provi-
sional agenda for each session of the CAC, convene the sessions of subsidiary
bodies, appoint from the staffs of their organizations a secretary of the Commis-
sion and other officials and bring the CAC’s recommendations having policy or
financial implications for the FAO or WHO to the attention of the governing
bodies of the FAO or WHO for appropriate action.

The relationships between international agencies and other global regulatory
regimes are also relevant. Their participation in global regulatory networks allows
international agencies to expand their sphere of influence. In this perspective,
international agencies are not only a mechanism further to deepen relations
among their member states and between their member states and a number of
international organizations; they are also an instrument to widen the scope of
the effects of the common action of the parent organizations in the global admin-
istrative space.

In conclusion, the strong links which exist between an international agency and
the parent organization, on the one hand, and the member states, on the other,
may put the autonomy of such agencies into perspective. At the same time, inter-
national agencies have developed as international entities with a distinct place and
role in the global administrative space. Ironically, it may very well be their pivotal
position in the global regulatory network — with tentacles that reach within
domestic legal orders as well as towards global and regional institutions — that
allowed them to affect the organizational dimension of the phenomenon of global
administrative law (see above).

Conclusion: Consequences of the emergence of
international agencies for the development of the
global administrative space

Our tentative analysis so far has shown that international agencies are gradually
emerging as a relatively homogenous organizational and functional phenomenon.
In that sense they can be positioned within the wider framework of the ‘global
administrative space’. Which organizational tendencies at the global level do they
reflect? And which tendencies do they reject?

International agencies — as mechanisms functionally oriented to foster ‘hori-
zontal” and/or ‘vertical’ administrative integration — fully conform to the idea of
a development of mixed or composite administrations in the global legal space.
As observed by several global administrative law studies, global and national
administrations are not two distinct and separate sets of bodies. Rather, they may
be seen as two interlinked ‘levels’, communicating in at least two principal ways:
through a thick web of mixed collegiate bodies, established at the global level but
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composed of national representatives;”® and through more complex ‘common
systems’ composed of national, mixed and global administrative bodies. This dual
movement of both ‘vertical’ and ‘horizontal’ administrative integration in the
global legal space has a functional explanation. It allows for both the reinforcement
of global public powers and the safeguarding of member states’ prerogatives. On
the one hand, global composite organizations allow and structure dialogue among
global regulatory systems and domestic administrations. On the other hand, they
grant member states the possibility to participate in global decision-making
processes.

The participation of private actors in many international agencies also has an
effect upon the nature of the ‘global administrative space’. As we have seen, private
actors participate in the functioning of a global public body through the exercise of
certain procedural guarantees in the relevant administrative proceedings, as well as
through formal representation in collegiate offices of certain international agencies.
This situation is rather common in the global administrative space. Quite often, in
fact, the internal organization of global public bodies is designed in such a way as
also to give voice to private parties. Modalities of participation obviously vary from
case to case. However, the role of private actors is often limited to the exercise of
non-binding advisory powers or to that of simple observers. For example, repre-
sentatives of non-governmental organizations may attend the meetings of the
General Assembly of the International Civil Defence Organization on the basis of
an invitation of the latter and without the right to vote.”

International agencies may also be considered as specific governance structures
reflecting certain general tendencies of development of the global administrative
space as far as the establishment of administrative law mechanisms is concerned.
As has been observed, over time, international agencies have been made subject
to certain administrative law mechanisms. Such mechanisms are envisaged by
traditional public international law sources as well as non-treaty law-making,
including soft law measures. And they tend to converge around decisional trans-
parency, procedural participation and reasoned decisions, while review by a court
or other independent tribunal is normally excluded. The core of this emerging
body of law 1s constituted by procedural rights that are provided to member states.
Even private actors are granted certain procedural rights, but they are often more
limited than those granted to states.

In conclusion, our analysis leads to the following observations. First, in spite of
the great deal of differentiation among their institutional designs and practices,
international agencies tend to share, at their current state of development, certain
common organizational and functional features. In particular, international agen-
cies may be seen as governance structures aiming, on the one hand, at deepening
cooperation among different global regulatory systems and/or among the latter
and their member states in specific sectors, even through measures that make
member states’ discretion subject to very strict limitation; on the other hand,
aiming at widening the sphere of influence of their parent organizations.

Secondly, international agencies reveal certain aspects of the development of
the global administrative space: the development of mixed administrations, linking
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‘vertically’ global and national administrations and ‘horizontally’ different global
administrations by sector; the process of involvement of private actors in the
exercise of global administrative functions; and the strengthening of internal
checks and administrative controls over global institutions. A striking feature in
this respect is that — in contrast to the agencies we know at the national and
EU level — international agencies are quite often established by two or more
international organizations, rather than by one administration.

To return to our initial question: it seems clear that international agencies have
occupied a position within the global administrative space, but — similar to their
counterparts in EU administrative law — a mixed picture emerges when one looks
at their autonomy. While their authority (often based on technical expertise)
allows the agencies to operate at a certain distance from their parent organization,
the participation of the member states in the agencies and the clear links with
national bodies may put any ‘supranational’ features into perspective. Neverthe-
less, the international agencies form a good example of the blurring of borders
between national, regional and global normative, regulatory and administrative
processes.®*
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